
Mit.; oC I.W, (Suprlllllll Court, W••tch••t..r county, 5/17/94 ) .
'l'h1. Artic::l. 78 proc.tdinV "a. brou9ht by a private incl1vidual
•••kin; an order vacating th. Mount ~!.co Villa;. Planninq Board'.
i ••u..noe of .. neqative environm-ntal determination mAda in
conneotion with Cellular One'. application for a .ptcial u.e ptrm1t
and for .1:. plan approval. Cellular On.'. applicat10n related to
it. propo••d r.placam8nt of an SS' wood.n pole w1th an 85' .t.el
monopole to which antenna. wculc:i b. aft1xed. During th. SBQRA
he.rin;, the Planninq Board ••k.d Cellul~ On. to actually mea.u~.

l.vel. of energy at 17 point. around tb. exitting wood.n .nt.nna
tower. Cellular On. complied with th. requ.tt to th••xt.nt that
level. ware me.lured at 10 acce••ibl. point••urround1ng the pole.
Th. te.t. confirmed that Cellular One't .ite would have no negative
health impact. Th. Planning loard vot.d 4-2 in favor of i ••uinq a
n.gative decl..ration. :En the ArtiC11. 78 cleci.ion, the Court
affirmed th..t tn. repla=ement of a wooden pole by a .t•• l monopole
would have a miniaal impaat on the .urro~nd1n; are. and would not
po••• h••lth ha.ard to nearby r••ident.. Zt further h.ld that the
lite would net impair the character of the n.iqh~orhoQd or the
quality of it......th.tic r ••e~rae••

e.ll»l.£ :r.lID'ope e""1 Y. 'hUIgAII, (Supremt Court, w••tchl.tar
County, Index Numb.r t -741, 6/25/93). In thi. Artiale 78
proa.edinq, Cellular One .ought an order vacatiElI) th. Planning
Bo..rd ot the ~own of Samer.' danial of Cellular One'a application
for an amendment to aD approved .ite plan and for & .t.ep .lope
di.turbanoe permit. C.llular One aou;ht to replac. a 45' lattioe
tower with a 75' monopole to b. ereoted in a public utility lot
alac containinq • water tank, .. 75 ( lattice tower for cable
t.levi.ion antennae, and a utility buildin9' ~h••ite 1. on the
ground. of Heritage Billa ot W••tch••tar. The Court noted that the
evideno. at the public h.aring ••tabli.had, +pt,r Ilia, that th.
facility would po•• no potential hazard. to the healt.b of the
oommunity inatmuch •• th. maximum level of radio fraqu.ncy .ntrgy
would me.t ..11 applioable h••lth 1La1t. and that the facility woula
provide a 1ar9' ••fety m&rV1n in t.rm. of ~.diation 9uideline. for
radio frequency radi..tion. !h. Court al.o notad that there wa.
evidence that the monopol. wo~lG not have .iqnif1cant ae.th.tic
impact due ~o tn. layout, .xi.tin; tarrain, .urrounclinv buffer
trea., and the material and color of the .truoture. pina11y, the
daci.1on il notaworthy in that tbe Court held that the Planning
Soard'. decition d.nying Cellular One'. ..ppllcation ba.ed on
C.llular One'. r.fu.al to provide the Plann1ng Board with a full
copy of tha lea•• in que.tion w•• arbitrary and oapriciou. in••much
AI th.re wa. no~hin9 in the record to .how th..t .ubmi••1on ot th.
le.... wa. pertinent or n.Q•••ary to the review of th. i ••u•• b.for.
the Board.
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e,11M1" b1'UAI' COMI'! y. "n,t, (Supr.me Court, Putnam
County, Index Numb.r 96-92, OJ 106/92) • Th. '1'own ot Patt.r.on
loninq Board of App.al. d.ni.d C.llular On.', application for an
ar.a variance. C.llular On. app.al.d to the Suprema Court for the
County of Putnam pur.uant to CPLI Articll 78. Th. propol.d c.11
.it. in thi. ca,. con,i,tl of a 125' monopol. with antlnna. and a
modular building. An arIa variancI wa. n.c•••ary b,cau.. the
maximum beight allowabll in thl Oi,trict in qul,ticn WI' JO'. At
the time ~he Zcninq Board of ApP'll. d.ni.d the ar.a varianc., it
qrant.d au.. varianc. and Icknowl.d;td that C.llular On. ia a
public l.ltility. Concurrlnt with thl loning' SOard of App.ala
h.aring, the Planning Board conduct.d In .nvironmental r.view of
the application and i.lu.d a n'Clativ. d.claration pur.uaJ1t to
SEQRA, finding that the ,it. would not ,i;nificantly tmpair the
a••th.tic rl.ouro•• of the community and that the vi.ual .ffect of
the tow.r would b. minimal. Th. Su~'" court in itl d.ai.ion
noted that the r.cord .ub.tantiated tb. n••d for I 125' tow.r and
that I tOW.r of l ••••r hei9nt would nat .uffic.. Acoordingly, the
Court granted Cellular Onl" P.tition and d1r.ot.d the lonin, Soard
to i.lu. the area varianc••oaght.

C.llullr %.1"9" e....' y. len, (Supr.... Court, 'uffollc County,
Ind.x Nwab.r 91"l3141, 03/20/1~). In thil aa•• , C.llular One
bro'Jght an Articl. 78 proa••ding I ••king an ord.r v,eating thl Town
of Smithtown lonin; Board of App.al., d.n1al of C.llular On"1
r.qu.•• t for nume.rou. arM villZianc•• bal.d on a finding by the Town
that CellUlar On,'. u•• waf an aaa••lOry 1.11. rath.r than I pub11c
utility 1.11.. Th. propo,ad c.ll .it. would r.quir. the .rection of
• 174' .t••l tI\Onopol. adjac.nt to a public .uting rink. Th. Court
held that Cellular On. 1. a public utility and, accordingly, it.
u•• i. a p.rmitt.d u•• in the district and that no v~i.nc•• are
requir.d.

H"t.'E Af ;,111••11191 bIt·· COg., (8uprUll Court, Na"au CC\1Dty,
03 24/94). Cabl.vi.ion brought all Artiel. 78 proc'lding , ••king an
order Annulling and r.verlin; a detlrmination by the Town of oy.t.l'
Bay Zoninq Board of App.al. which h.ld than In ant.nna tow.r i, not
• permitt.d aec•••ory u•• in an indu.trill 4i.tr1ot and dir.oting
the Soard to qrant Cabllvi.ion a Ip.cial UI. permit to con.truct a
246' lattic. tow.r. In the Court', l.nqthy d.ci.ion granting
Cablevi,ion'. application, the court h.ld that the Board'. finding
that the tower would tran.ll1t electromaClnlt10 fr.quefto!•• whioh may
be hazardou. to the public h.alth aDd that that in tarn would have
the eff.et of cleprICiat1Dg the value of nearby prop.z.-t,i.. i.
oontrary to the fact••ubllitt.d at the h.aring. '1'he CC)urt aco.pt.d
the unoon~rov.rt.d t ••timony of Cabl.vilion'. exp.rt witn"1 who
unequivocally .t.t.d that no h.alth hazard would re.ult from
Cablevi,ion'. tow.r. In particular, the Court rej.ot.d the
Plannincz Board '. tind1ncz "that the t1u:.at of a tow.r ant.nna
tran'Di~tin9 INr. hal cau,.~ hy.t.ria in the comaunity.M In.o
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(1972)

Qoin9, the Court .t.tedl "Iy di"Ulinatinq the fal.e apr••• ion
that the tower antenna will tranall1t high 1e"el. of 3MF., the
r ••pondent. hava actad irra.pon.ibly and may th•••lva. b. the
cau•• of any hy.taria in the community. '. The Court alia held "It
i. well .ettled. that ae.thetic evidence Day not be the ba.i. of
denial 0: a Iplc!al parmit • While there were neighborhood
objection. rai.e~ at the hearing, tne Court Qt Appeal. ha. held
that ganarallied community objection. to plan. to oon.truot the
tower antenna will not .erve a. a ba.il for cleny1ng .ite plan
approval."

OrlDge • lps;Jtlyd Ut11A.t1'•• iliU. I, z_ 'f ',ollf .g1At, (Supreme
Court, Rookland County, N~ York taw Journal, JUy 12, 1993, Page
25). In thi. ca.e, Orange' Rockland oti11t1•• , Inc. brouqht an
Article 78 proce.din, .eeking an orct..r annulling the Town of Stony
Point '1'own Board'. denial of & .p.cial u.. p.rmit to in.tall a
2,300 Iquare :eot lubltation on a ! .ore .ite. The Court'.
deai.ion gr.ntin9 the u~ility" Artiole 78 ,.tition 1, notewcrthy
in .ev.ral re.peot.. The Court concluded that the Board denied
petit1ener'. applioation net blClau.. it failed to caD.ply with
.pecial permit .t.ndard., bu~ rather bec.u.e o~ gen.ral oppoait1on
of nei9hbor. and .peeial inter••t iroU ,. It cited Hltt.r of Borth

Tbw'.t9~,
propo.itJ.on

"the burd.n of proo~ ot an application ter a .pecial
exception permit i. much li9hter than that r.quir.d for
a hard.bip v.ri.nc•••• it doe. not r8quir. ~h.t the
applicant ahQW that it ba. been denied any ~ea.onable
u.e. of the property but only that the u.. contemplated
by the oz:odinanae .ubjlClt only to 'condition.' attached to
it. u.e to minim!ae it. impact on the .urrounding ar.a,·

with re.pect to the IMF i ••u., the Court .tatedl

"By no .an. i. the Court IUlic;e.tinCj the Town or i~.

r ••icient. are barred from .ver CJue.tioning or challenCJ1ng
the .afety of any of the utilJ.ty" equi~nt inclUding
lubltation. and th.ir appurtenance.. ~be pa~t

appliaatioD, bowe.,..~, 1. aoc tJae .,,&'O,~1.te .eJa1c1... A
l'9i'lativ. determination hal already been ..de by the
~own that utility .ub.t.tion. are permitted u,., lubject
only to the impo.ition of r.a.onable condition•• 
r2mph••i. added.)

-Non.thele•• , and in tha ab••nce of any .xpert opinion
to the contrary, the loard allow'" and. Qonlid.red

- 5 -



.xt.n.ive t •• timony r.garding all.g.d adv.r•• 8ff.ot. of
EMJ. from, among oth.r., a ••1f-c1••crik)ea 'r••1d.nt.
phy.ici.t' • Additionally , it allow'd and. c:onaid.r.d
other '.af.ty' i ••u•• from p.r.on. ot no partioular or
e.tabli.h.d .xperi.nc.. Th.ir comment. &lDcunt to nothing
mere than unlub.tantiatec:i anel .p.culativ. t.ar. r.g-ardinq
the intlnded furth.r cllv.lopment of tlli. .ite • Such
oannot validly form • Da.i. for d.nial at t.h. apecial
p.rmit."

I:".r c~ ~ 'rq'4pa.,~•• CtEIIE.\i.. T' '1'1,111 lAard of th.
iOn Af 14io.!iC 79 N.Y.2d 373,183 N.Y.S.2d 170 (1992). In thi.
ca•• , the p.tition.r mad. application for .itl plan approval for a
radio tran.mit':.r facility. Aft.r rlvi.w of the a~plic.tion
purluant to SBQRA, the Planning Board h.ld that the Inv1ronmental
eft.ct. of thl proFo.al cO\lld not b. ad.quat.ly min1mJ.z.d by
practical mitiqation m.a.~r... Th. Supr.m. Cou~t of the County of
Ul.t.r ann~ll.d the Planning Board'. d.t.rmination and the
App.llat. Divi.ion, Third D.par~.nt, aftiraed. In thi. d.ci.ion,
the Court of Appeal. a:ffiJ:l\ld, ther.by annullinv the Planning
Board'. f1ndinqa.

The faoi11ty propo••d would Qon.i.t ot 5 tow.r. to b. er.ot.d on a
lit. in a bu.ine•• zone in which radio tower. art d••19n.t.d •• a
permitt.d u... A. part of the Planning acard'. 8BQaA
determination, it r.que.ted tbat the p.titioner addr••• the tow.r.'
vilual ~p.ct from 9 location. inclUding pnR'. r ••i4enc., •
national hi.toric landmark. Th. p.tition.r" analy.i., conduct.d
by expert land.cape archit.ct., concluded that the tow.r. would
have minor impact. froD 6 location., mo4.rate impaat trom 1
looation, and no impact from 2 loaation., inclUding I'OR (.
r ••id.nce. An ind.p.nd.nt oon.ultant r.tained Dy the Board by and
large .upporttd p.tition.r" expert'. conclulion but cautioned that
vi.ual ••••••m.nt i. by it. nature .ucj.ativ.. In petition.r"
final .nvironmental impact .tatamar.t, petitioner off.r.d to r.duc.
the heiict of the tall••t of the 5 tower. trom 445' to 245' in
Q~d.r to further dimini.h the a••th.tic impact.

In denying the application, the Planning Board held th.t the tower.
might b. v111bl. from the lOR r•• ideno. and th.t the project would
b. of no b.n.fit to the ~OWD. Th. Court ot Appeal.' deai.ion i •
••p.o1ally noteworthy for iot. ho1clin9 that by inclu4inq radio
'tower. •• a permitt.d u•• in the Ion. in qu••t:1.on, it IIlI.1lt ~e

pr••umad that the ~own had ccn.id.rad tb. • ••th.tic v11ual impact
of tow.r. 1n the di.trict. While holding that negative a••th.tic
impact f.otor. may con.titut•••uffici.nt b••i. upon which. SlelA
d.t.rminat1on may b. mad., th. Court h.ld "If.;ative a••th.tic
imp.at con.ideration, alon., now.ver, unauppcrted by .ub.tantial
evidence, may not .erv. a. a b••i. for d.nying approval of a
propo.ed 'action' pur.u4nt to BECRA review·.
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The Court. al.o noted that during the hearinc;, the petitioner
oftered expert t ••timony with re.pect to the ae.thetig illUI but
that th.e Town and r ••id.nt opponent. did not do .0 ancl Itated. "To
permit SEQaA det.rmination. to be ba.ed on no more than
generalized, .peculative commantl and op1nionl of local re.id.nt.
and other aqlncie., would authori.e a,encie. conducting SIQRA
reviews to eXlrei.. unbridled di.oretion in makinq their
d.t.rmination••.. "

C.l1u1ar ;111"0'1 sp=,arr. y. Irtt_, (Supr••• Court, We.tchl.te~

County, Index Number '-19131, 1/13/'5). Thi. Articll 79
procleding i. related to the Article 18 proc.eding hereinbetore
di.eu.led, Mltt.r of B.r;I. In thil action, a p.tition wal brouqht
by Cellular One I.eking an order vaaatinq the Villaljfe ot Mount
)(i.co Zoninq Beard of Appeal.' denial of Cellular ane'. application
for a modification of condition. tmpoled in a previoully granted
ar.a variance. tn 19B8, an are' variance wa. qranted permitting
Cellular On. to erect an 85 foot poll with 2 12 foot antennal. In
1993, Cel1\1lar One pre.ent.d ev1dello, that the 2 exilting omni
ant.nn•• w.re interfering with ne1ljfhboring a.l1 ,it'l and that, in
oJ:cier to r.d.uce interf.renoe and tc incr•••• a.pac1tr' it wa.
n.c••••ry to r.plao. the 2 .z1atin; QIIIli .nt.nna. w th 9 new
antenna, of d.iffering configuration.. Tb. Bcard of Appeal. denied
Cellular One'. applicat.1on, and an Artiel. 78 petition w•• brought.
Th. Court grant.d CIllular One'. petition ,tating_ "Thil court
vi.wI the holding of Matt.r of Opp,pl!«.;.d .4i.pp••.•• confirmed
in MAtt,r of Cellular :.llphpnl Ct:D'D¥ y. Rp••n~l;q••• to require
an .qu~valent relaxed applicat cn of the ttandarcl for ar••
variance•••• wh.n the appli.cant for .ueh variance il a puclic
utility." The Court ackncwled,ld th.t if granted, thl Ilcxlifieat10n
of condition. would have a vi.ual impact, but recogniled that an
ar.a varianc. may not be denied for a••thetic rea.on. alon.. The
dlci.ion 1. al.o notllVOrthy for th. Court' I r.jlCltioft of any
inf.rence th.t the propea.d DlccU.fication would have a n.vat1v.
imp.ct OD the health of the cOBNl1ity, oit1nq lanquag. ir. Cellpllr
ttlephone Cqmplny y. BpIlAblrg to the .ffeot th.t cellular
tr,n,mi, .ion. do not effeat "hWll.&n., animal., or allY other
org.ni....... Finally, the Court. rea09l111ees tbat when "eiqhing the
ben.fit to the aoaunity again.t the detriment, it mit be
r.cognized that improved cellular t.l'phone oommunication. .r. ot
& benefit not only to tne r••identI of the municipality in
que'tion, but. to au,tOIler. throu9hcut the JI1Itropolitan are.,
.tating, "in th.e faoe of the dUlODltJ:&ted need tor the utility
facility in the looality, the lenin; provilicn. may not b. 10
provinoially applied."

eellulg W.l.,-Apt c:.aM' y. Villi" AI ,a£Ulan, _ A.D. 2d _,
N.Y.S.2d (2d Dep't 19941. In thi. action, Cellular One

brought an applIcation tor • variana. ~o erect 9 antenna, or. ar.
exi.ting Duila!nq to all.viate a reception gap. After a pUblic
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hearing, the Village loard of Appeal. directed the Village Attorney
to p=epare docwaent. nea•••ary for the i ••uance of a variance.
lowever, the Village Board of Tru.tee. pa••ed a morator1um on the
inltallaticn of c.llular telephone antennal. Cellular One brought
an action in Supreme court, W••teh••ter County, •••kin; an ord.r
deelarill; the moratoriWII null and void. '1'he Court 9ranted Cellular
One'. application. The Villa;e then adopt.d a .econd morato~ium.
Cellular One brought a leoond aotion I.ekin; an order declar1nq the
••oond moratorium null aDd void and .eeking a preliminary
injunction pending the det.rminat10n. The Court granted Cellula.
One'. applioation and deolared the mor.toriWD null anel void. 1n 10
ruling, the Court beld that the moratorium prevented Cellular One
from performing a mandated .ervice, noting that a village oannot
override • fed.ral mandate by .naoting a moratorium pa••ed .olely
on a perception of ri.k. !he Court noted that Cellular On. had
pr•••nt.d unequivocal, unr.futed .tud1e. .bowing that c.llular
ant.nna. po•• no he.lth ri.k. 'l'he Vlllage .ppealed. ~h. App.ll.te
01vi.ion, Second D.partm.nt, rever.ed tri.l ter.m'. ord.r, holding
th.t the Court b.low bad e~red in adjudicating the right. of the
partie. beyond the pr.ltain.ry lnjunction .tatin; that no notice
had be.n given that Cellul.r ODe'••ppllcation for a pr.liminary
injunction would be t~.ated a. on. for a perman.Dt injunction. In
••••ne., th. Court held that the action wa. not ripe fo~ • fin.l
d.te=in.ti.on. Bovev.r, the Appellat. Divi.ion die! (Jr.nt a
preliminary injunction per.mitting C.llular On. to take .uch action
a. nec••••ry to .r-et the antenna. .hort of -actually inltalling
tb. oell•• - Th. Appellaee Dlvi.ion recognized th.t Cellular On.
w•• ent.itled to the pz'el!a1nary injunction ina.auch •• Cellular One
had .hewn the lik.lihood of .uoe... on the merit. of itl
applic.tion, that it would .uff.r injury if the injunction were not
to b. granted, .nd that the equitie. li. in it. faver.

'M'1e " . cpO, (Supr_ Court, R••••u County, Index Humber
33724/93,1/18/9'). In thi. matter, p.titioner i. an amateur radio
operator who made applioation for a h.ight varianoe to maintain an
am.teur radio tower of 56 feet in height wnich i. 2& f••t in exc•••
of the permitted h.ight in hil cU.trict. Petitioner contended that
he n••ded • tower of that heivht to operate hi. radio pU~'Q.nt to
hi. FCC licen.e. Petitioner'. applioation va. denied by the Town
of Bemp.tead Zoning Board of Appe.l. wbleh held that to permit
petition.r to ma1ntain • ham radio tow.r of 56 f ••t woul~ bave a
d.va.tating effeot on nearby r ••i4.ntl due to int.rferenc.. The
Board found th.t. the appllcant could lawfully and r•••onably
operate .t 30 fe.t. An Articl. 78 proc••din; va. brcu9ht by th.
petitioner ch.ll.nCJinv the cleci.ion. The Court con.id.reel the
que.tion wh.ther licen.e. and regulation. of the ~cclr.-.pt local
r.gulation of ~t.ur radio operation. .nd cit. a d.c1lion
r.ndered by th.. FCC known •• "10-1- in which the pce held "local
regulation. which involve •••he1ght of antenna. b••ed on health,
••fety, or a••thetic con.id.ration. mUlt be crafted to accommodate
r.a.onably amateur federal pr...ption of .tate and looal
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regulation. pertaininq to amateur radio facility, PU-l." The
Court concluded that there wa. no proof in the record to .~pport

the conoluaion that patitioner could re••onably operate with a 30
foot tower and did not con.1der the adver.e effect. of a 30 foot
tower a. oppo.ed to a 56 foot tower. ACIocrdin91y, the dec.1..1on of
the Zonir.9 Beard of Appeal. va. annulled and the matter val
remanded to the loning loare! of Appeal. for furtber finding.
con.i.~an~ with the CoU~'. deal.ion. We are advi.ed the loning
Board ot Appeal. h.are thi. -atter on remand on January 25, 1"!
and re.erved deeilion.

lew

- 9 -



IE
'I~:' j:i' !.,'j,.'Mi _

CBRTIFICATB OF SBRVICE

I hereby certify that on this 17th day of February, 1995, I

caused copies of the foregoing "Comments of McCaw Cellular

Communications, Inc. In Support of Petition for Rule Making" to

be delivered by messenger to the following:

Commissioner Andrew C. Barrett
Federal Communications

Commission
1919 M Street, N.W.
Room 826
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications

Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554

Commissioner Rachelle B. Chong
Federal Communications

Commission
1919 M Street, N.W.
Room 844
Washington, D.C. 20554

Commissioner James H. Quello
Federal Communications

Commission
1919 M Street, N.W.
Room 802
Washington, D.C. 20554

Chairman Reed E. Hundt
Federal Communications

Commission
1919 M Street, N.W.
Room 814
Washington, D.C. 20554

Regina Keeney, Chief
Wireless Telecommunications

Bureau
2025 M Street, N.W.
Suite 5002
Washington, D.C. 20554

Philip L. Verveer
Jennifer A. Donaldson
Willkie Farr & Gallagher
Three Lafayette Centre
1155 21st Street, N.W.
Suite 600
Washington, D.C. 20036-3384

Michael F. Altschul
Randall S. Coleman
Cellular Telecommunications

Industry Association
1250 Connecticut Avenue, N.W.
Suite 200
Washington, D.C. 20036

D36205.1


